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DPM LETTER: 531- 1

SUBJECT: Revision of the Maximum Payable Rate Rule
pate: JUN |1 160

The Officé of Personnel Management (OPM) issued the attached
final regulations governing the maximum payable rate rule on
April 19, 1990, with an effective date of May 21, 1990.

These regulations authorize departments and agencies to approve
the use of a special rate as an employee's highest previous rate
upon reassignment without obtaining advanced approval from OPM.
The authority to make such a decision is delegated by OPM to a
single designated official within each department or agency.
Within the Department of Transportation, this authority will be
retained in the Office of the Secretary of Transportation (OST).

Operating Administrations' requests to use a special rate in
determining the maximum payable rate should be submitted in
writing to Diana L. Zeidel, Director of Personnel, M-10,

Room 9100. Your request should include a brief description of
how an employee's services, and his or her contribution to the
organization's programs, will be greater in the regular rate
position to which reassigned than the special rate position
occupied. Decisions on these requests will be made on a case by
case basis.

If you have any questions on this matter, please contact
Jan Karicher of my staff on 366-9450.

5 reEEBE‘EE'?é%gTHEE

Attachment

Filing Instructions: File after DPM Chapter 531 Letters
Distribution: All FPM Subscribers
OPl: M-16/JKARICHER/366-9450



14827

Rules and Regulations

Federal Register
Vol. 55, No. 76

Thursday, April 19, 1990

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531
RIN 3206-AD44

Pay Under the General Schedule

AGENCY: Office of Personnel
Management

ACTION: Final rule. -

sumMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations governing the “maximum
payable rate” rules to allow agencies,
under certain conditions, to use a
special rate of pay as the employee’s
“highest previous rate” upon
reassignment (within the same agency)
to a non-special rate position under the
General Schedule. In addition, OPM
makes final certain other revisions in
the “highest previous rate” provisions of
the regulations to clarify and simplify
the rules governing Federal agencies’
pay-setting actions. These final
regulations are part of a continuing
effort to simplify and deregulate the
Federal personnel system.

EFFECTIVE DATE: May 21, 1990.

FOR FURTHER INFORMATION CONTACT:
Robert T. Gatewood, (202) 632-5C56.
SUPPLEMENTARY INFORMATION: On
March 31, 1989, OPM published
proposed regulations (54 FR 13196) to
allow agencies to make the
determination to use a special rate as an
employee's “highest previous rate”
when reassigning employees to non-
special rate positions within the same
agency. In addition, OPM wanted to
simplify the "highest previous rate”
provisions of the regulations and to
make final certain other changes in the
regulations to clarify pay-setting
determinations for Performance
Management and Recognition System
(PMRS) employees under the “maximum

payable rate” rule. The 60-day public
comment period ended on May 30, 1989.
Comments were received from fifteen
agencies and one individual. Comments
are summarized below, along with
certain changes in, or clarifications of,
the proposed regulations.

Comments on Definition of “Highest
Previous Rate”

Four agencies commented on the
proposed changes in the definition of
“highest previous rate.” One agency
suggested that OPM restrict the use of
the “highest previous rate” upon an
employee’s reinstatement to those
situations in which the break in service
was 5 years or less. This suggestion is
not adopted because agencies already
have the necessary authority to restrict
the use of a former employee’s “highest
previous rate” as suggested. Another
agency suggested that OPM expand the
definition to include 4 list of agencies
covered by the definition. OPM finds it
would be impractical to include such a
list in this definition. In doubtful cases
agencies may wish to contact OPM for
advice. Two agencies reported that the
phrase, “at the discretion of the
employing agency,” appearing at the end
of § 531.202(f)(1), created confusion and
suggested that the phrase be deleted
from the definition. We agree and have
deleted this phrase.

Comments on “Maximum payable rate”
Rule for PMRS Employees

Four agencies and one individual
commented on the proposed changes in
the “maximum payable rate” rule for
setting pay upon movement into a PMRS
position. One agency expressed
confusion about the applicability of the
“maximum payable rate” rules in the
case of an employee moving to the
PMRS from a non-General Schedule pay
system. The regulations at
§ 531.203(c)(2) apply in all movements to
a PMRS position—including movement
from a non-General Schedule position.
Others commenting suggested changes
in the proposed regulations to clarify
and simplify the method of computing
the “highest previous rate.” Still others
pointed out typographical errors in the
regulations. While it is true, as one
agency commented, that these rules
prevent agencies from paying less than
step 1 or more than step 10, the rules
themselves are intended to prescribe the
limitations on how pay is set in specific

fact situations. For example, an
employee whose pay in 1987 was below
the 1987 minimum rate for GM-13 would
be eligible only for the minimum rate for
GM-13 on the current rate range.
Similarly, an employee whose former
rate was greater than step 10 of the pay
range would be eligible for a rate of pay
not in excess of the rate for step 10 of
the current rate range upon
reemployment at the same grade.

One individual suggested an
alternative method for calculating the
employee’s relative position in the
former rate range using a shortened
procedure. The degree of accuracy
required by the method incorporated in
the proposed and final regulations is
necessary to ensure that merit increases,
which depend upon an employee’s
relative position in the rate range, are

roperly calculated and paid. This need
for exactness in pay-setting for PMRS
employees precludes adopting this
commenter’s shortened method of
computation.

One agency suggested that OPM
require agencies to calculate the relative
position in the rate range to at least
seven decimal places. We have adopted
this suggestion in order to guarantee
uniformly precise pay-setting practices
for PMRS employees, since, as stated
above, the employee’s position in the
rate range is critical to the treatment
given the employee’s pay when merit
increases are calculated.

In response to several requests for an
illustration of this rule
(8§ 531.203(c)(2)(i)), consider the
following example: In March 1987, a
supervisory auditor, GM-511-14, with an
annual salary of $49,752, resigned her
position, but was subsequently
reinstated by a second agency, in June
1989, to another supervisory auditor
position also at GM-14. At the time of
the employee’s resignation in March
1987, the GM-14 rate range had a
minimum rate of $45,763 and a
maximum rate of $59,488.

First, find the difference between the
employee’s “highest previous rate” and
the minimum rate by subtracting the
minimum rate ($45,763) from the
employee’s salary ($49,752). The
remainder ($3,989) is (a) in the formula.
Next, find the difference between the
maximum rate for the range ($59,488)
and the minimum rate ($45,763). The
remainder ($13,725) is (b) in the formula.
Divide (a)—$3,989—Dby (b)—$13,725. The
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quotient (c)—-O 2906375—carﬁed to the
seventh decimal place (and truncated,
rather than rounded), is the factor
representing the employee’s relative . -
position in the former rate range.
Second, use the pay rates in effect in
Iune 1989 for the grade to which the
’l’hg mmlmum rate

coﬁmented on th m;
emp!oyee m‘he 2

OPM estabhska mm:e mqanemmt iar
employees on ime-limited prometion of
2 years, instead of 1 year, as we had -
proposed e r@nﬂeﬁm o serve 1

pmmomheimtkef rplaye: smm
set usmgthgmﬂperﬁymnipayas ;
the “highest previous rate” isam . -
appropriate way to prevent abuse of this
pay-setting authority. Topromote an
employee temporarily and then set pay
at the higher rate at the eonclusion of a
short-term promoetion has the effect of
advancing the employee’s pay in the
permanent rate range at a faster than

" OPMi

‘ other agwmes wanteéhaspand thm

usual rate. In the event of outstandmg;};—;;
performance by an employee
temporarily assigned to a higher level or
broader range of duties, the appropriate
method of recognizing such performance
would be through a one-time .
performance awancl or mcenhve award.
is not adopting the suggeshon ta

delete this eqmrement fmm tﬁe

Threeasemaesq d on th
prohlbmngﬂmmaf arqte asthe
“highest previous rate w-hﬂx that rale.

the eni'p%yee was reassigne ed al
faxlmg to complete satxsfadbﬂ?ra

provxsmg te. mhrde a:

deteriorated te a less than hlly
successful level. We believe a
rgqulrement prohxbmng the use of a

-during periods of fafly
successful performance simply because
current pexformance is rated legs than
fully successful would be wnfair. - .
Thezefore, we have not adepted, thm
suggestions. - ...

Ten agencies- cmmmmted on: the
proposal to use an empkryee’a apeaai :
rate as the “highest previous mte:’ Nine
agencies concurred with OPM's..
proposal te delegate, without puor
approval from OPM, the autherity to use

'amma&x&te&sanﬁpbms “highest
_previous rate’” upen a finding that the

employee’s contribution to the program
of the agenicy will be greater in the
posifion to which the employeeis
reassigned. However, these agéneies .
suggested that the proposed rulebe
expanded to permif the use of special
salary rates as the basig for setting pay
upon reemployment after a break in
service, upon transfer between agencies
at the same grade level, erin a
veluntary change to lower grade.
Expanding the circumstances under

" suggested ¢
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al rdte may be used a

“employee's* fnghest previous rate” is

beyond the scope of OPM's original
proposal. Therefore, we are unable to
adopt these suggestions with the

- issuance of final regulations. However,

we will continue te consider the
suggesuuna fox s ini the future,
_chance o evaluate
the effwtaai theehm@am are making
- One agency expressed confusion
about’ fheuseof an anp%oyee spemat .

waul pmniou;ﬁm tlus
pay-settmg s flexibility is available to

agencies on any reassxgnment——not jast

management-directed rea
However, agencies ust make a wntten
determmatmn thﬂf {

program of the agen '

the new posltlon ‘ '
Five agencies and ene mdwuinal -

commented on the praposed 120 day

service reguirement for emp
special rate positions. qu

requirement to a 90-day re"j
Three agencxes and the i

when agenc
the emp ayee’s *
the special rate of

of decisions to base an empfﬁyee 5
“highest prévieus rate” onr a special rate
of pay. We believe the requirement for a
writtens determination will help maintain
the integrity of the &pgmak rates
program.

In the mxstaken bﬂhef that the wemal
rate of pay could be retained under the
pay retention provisiona at 5 €FR.
536.104{a){4} o {b}). the individual
commenter suggested deleting the
proposed requirement for a written
determination. Retaining an employee's
pay under 5 CFR 536.104{a}{4} is
appropriate enly when management
directs the employee’s movement from a
special rate to a non-special rate
position. The regulations at 5 CFR
536.105{(a}(3) preclude retaining an
employee’s pay when the employee’s
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reassignment from the special rate
position is for cause or “at the
employee's request.” Selection from a
merit promotion certificate is considered
to be “‘at the employee’s request” in
most cases because the employee must
apply for consideration under the
vacancy announcement. In such cases,
however, the final "highest previous
rate" regulations will give management
discretionary authority to determine for
itself whether or not the employee’s
special rate should be used in setting the
employee’s pay in the non-special rate
position. For information on situations
in which pay retention is permissible
under 5 CFR 536.104(b) when an
employee moves to a non-special rate
pesition, see Federal Personnel Manual
bulletin 531-138, June 14, 1969.

One agency pointed out that the
reference to § 532.403, cited as the
regulation governing special rate
provisions under the prevailing rate
{wage) system, is incorrect. The
reference should be to § 532.231 and has
been corrected in the final regulations.

Miscellaneous Comments

Finally, there were a number of
comments of a miscellaneous nature.
One agency suggested that OPM specify
that the “highest previous rate” does not
include a cost-of-living allowance
(COLA). We find it unnecessary to
adept this suggestion because the
“highest previous rate" of pay is based
on the definition of "rate of basic pay,”
which excludes COLA. (See
§ 531.202(i).) One agency suggested that
OPM specify that the special rate is
considered the employee’s existing rate
of pay when the employee is promoted
from a special rate position to a non-
special rate position. Section
531.204{a)(3) already includes this
provision.

In addition, certain editorial changes
to correct printing errors and improve
the clarity of certain other sections have
been made.

E.O. 12291, Federal Regulation

i have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities,
since they apply only to Federal
employees and agencies.

List of Subjects in 5 CFR Part 531

Government employees, Wages,
Administrative practice and procedure.

U.S. Office of Personnel Management.
Constance Berry Newman,
Director.

Accordingly, OPM is amending part
531 of Title 5 of the Code of Federal
Regulations as follows:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

1. The authority citation for part 531 is
revised to read as follows:

Authority: 5 U.S.C. 5115, 5338, and Chapter
54; Subpart B also issued under 5 U.S.C.
5305(q), 5333(a), 5334(a), 5402, and section 203
of E.O. 11721, as amended; Subpart C also
issued under 5 U.S.C. 5333(b) and section 404
of E.O. 11721, as amended; Subpart D also
issued under 5 U.S.C. 5301, 5335, and section
402 of E.O. 11721, as amended; Subpart E also
issued under 5 U.S.C. 5336 and section 403 of
E.O. 11721, as amended.

2. In § 531.202, paragraph (f) is revised
to read as follows:

§ 531.202 . Definitions.
* * * * *

(f) “Highest previous rate’” means—

(1) The highest actual rate of basic
pay previously received by an
individual while employed in a pesition
in a branch of the Federal Government
(executive, legislative, or judicial); a
Government corporation, as defined in §
U.S.C. 103; the United States Postal
Service or the Postal Rate Commission;
or the government of the District of
Columbia (except as provided in
§ 531.203(d)(2)(v) of this part); without
regard to whether the position was
subject to the General Schedule; or

(2) The actual rate of basic pay for the
highest grade and step previously held
by an individual while employed in a
position subject to the General
Schedule.

* W * * *

3. In § 531.203, the introductory
laniguage in paragraph (c) and
paragraphs (c})(2) and (d) are revised to
read as follows:

§ 531.203 General provisions.
* * * * *

(c) Maximum payable rate rules. In
determining an employee's rate of basic
pay upon reemployment, transfer,
reassignment, promotion, demotion, or
change in type of appointment, the
following rules apply unless the
employee is entitled to a higher rate
under the promotion provisions of §
U.S.C. 5334(b) and 531.204(a) of this part
or the grade and pay retention
provisions of 5 U.S.C. 5362 and 5363 and
part 536 of this chapter:

(2) For PMRS employees. The
maximum rate of basic pay that may be

paid an employee covered by the
Performance Management and
Recognition System shall be determined
as follows. Compare the employee’s
highest previous rate (expressed as an
annual rate) with the range of rates of
basic pay in effect at the time the
highest previous rate was earned for the
grade in which pay is currently being
fixed. If the employee’s highest previous
rate was less than or equal to the
minimum rate for the grade in which pay
is being fixed, the maximum rate of
basic pay that may be paid the .
employee is the minimum rate for the
grade in which pay is being fixed. If the
employee's highest previous rate was
equal to or greater than the maximum
rate for the grade in which pay is being
fixed, the maximum rate of basic pay
that may be paid the employee is the
maximum rate for that grade. If the
employee’s highest previous rate was
greater than the minimum rate, but less
than the maximum rate for the grade in
which pay is being fixed, the maximum
payable rate shall be determined as
follows:

(i) Using the pay rates in effect at the
time the highest previous rate was
earned for the grade in which pay is
being fixed, find the difference between
the employee’s highest previous rate and
the minimum rate for that grade—(a).
Find the difference between the
maximum rate and the minimum rate for
the same grade—{(b). Divide (a) by (b};
carry the result to the seventh decimal
place; and truncate, rather than round,
the result. This quotient—(c)—is a factor
representing the employee’s relative
position in the rate range.

(i) Using current pay rates, find the
difference between the maximum rate
and the minimum rate for the grade in
which pay is being fixed—(d). Multiply
(d) times the factor (c). Add the product
of this multiplication to the minimum
rate for the grade in which pay is being
fixed. This figure, rounded tc the next
higher whele dollar, is the maximum
rate of basic pay that may be paid the
employee.

(d) Basis for highest previous rate. (1)
Except as otherwise provided in this
paragraph, the highest previous rate

(maybe based on a regular tour of duty

at any rate of basic pay received by an
individual while serving under an
appointment not limited to 90 days or
less, or for a continuous period of not
less than 90 days under one or more
appeintments without a break in
service.

(2) The highest previous rate may not
be based on the following:
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Notices

Federal Register
Vol. 55, No. 59

Tuesday, March 27, 1990

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and_functions are examples
of documents appearing in this section.

ADVISORY COMMITTEE ON FEDERAL
PAY

Meetings

_ The Advisory Committee on Federal
Pay announces that public discussions
of the adjustment in Federal white-collar
employee pay for Fiscal Year 1991 have
been scheduled for Tuesday, April 24, in
Suite 600, 1730 K Street, NW., )
Washington, DC. They will start at 1:30
p.m.

These discussions are intended to give
organizations representing Federal
employees or any interested government
employees an opportunity to express
their views on the proposed 3.5 percent
pay increase scheduled for January 1991,
proposed pay reform legislation based
on local labor market rates, recruitment
and retention problems, reduced
qualifications for personnel, and any
other issues. Those wishing to discuss
these issues with the Committes should
notify the Committee by April 20. The
telephone number is 653-6193. Written
comments should also reach the
Committee by April 20—Suite 205, 1730
K Street, NW., Washington, DC 20006.
Both written submissions and requests
for an opportunity to discuss the issues
should include a telephone number
where the organization or official can be
reached.

Additionally, the Advisory Committee
will be meeting in three cities outside
Washington, DC.

The hearings will cover the same
topics and have been scheduled as
follows:

May 1, 1:00 to 4 p.m., in Boston
Massachusetts, in the Thomas O'Neill
Federal Office Building, Auditorium, 10
Causeway Street, Boston,
Massachusetts 02222. Those wishing to
present a brief 10-minute statement
should contact Lt. E.J. Janse, Executive

‘Director, Federal Executive Board (617)
223-8480.

May 15, 1:30 to 4 p.m., in San Antonio,

Texas, Office of Personnel Management,

Hearing Room, Suite 308, 8610
Broadway, San Antonio, Texas 78217.
Those wishing to present a brief 10-
minute statement should contact Lu
Tanner in Washington, DC (202) 653-
6193. A local contact in San Antonion is
Ruben Molina (512) 229-6613.

May 22,1 to 4 p.m., in St. Louis,
Missouri, Old Federal Post Office and
Court House Building, Room 302, 815
Olive Boulevard, St. Louis, Missouri
63101. Those wishing to present a brief
10-minute statement should contact Jack
L. Collis, Executive Director, Federal
Executive Board (314) 539-6312.

The Advisory Committee on Federal
Pay, established as an independent
agency by section 5306 of Title 5, United
States Code (Pub. L. 91-656, the Federal
Pay Comparability Act), is charged with
assisting the President in carrying out
the policies of section 5301 of Title 5,
United States Code. The Committee’s
fundamental obligation is to present the
President with an independent
recommendation on Federal pay for the
1.4 million white-collar workers and
other employees whose pay is linked to
the General Schedule. Section 5306 of
Title 5 requires the Committee to make
findings and recommendations to the
President on the annual adjustment in
Federal pay after considering the
written views of employee
organizations, the President’s Agent,
other officials of the Government of the
United States, and such experts as the
Committee may consult.

Lucretia Dewey Tanner,

Executive Director.

[FR Doc. 90-6929 Filed 3-6-90; 8:45 am]
BILLING CODE 6820-43-M

DEPARTMENT OF AGRICULTURE
Office of the Secretary

Agricultural Biotechnology Research
Advisory Committee Meeting;
Postponement and Rescheduling

In the Federal Register of Thursday,
February 22, 1990, (55 FR 6297), the U.S.
Department of Agriculture (USDA),
Science and Education, announced a
meeting of the Agricultural
Biotechnology Research Advisory
Committee (ABRAC) for March 22-23,
1980. This notice announces
postponement of the ABRAC meeting
and rescheduling to the dates specified
below.

In accordance with the Federal
Advisory Committee Act of October
1972 (Pub. L. No. 92-463, 86 Stat. 770~
776), USDA, Science and Education,
announces the following advisory
committee meeting:

Name: Agricultural Biotechnology
Research Advisory Committee

Date: April 23-24, 1990. -

Time: 9 a.m. to approximately 5 p.m.
on April 23; 9 a.m. to approximately 3
p.m. on April 24

Place: The Clark Room, Capitol
Holiday Inn, 550 C Street SW.,
Washington, DC., 20024.

Type of Meeting: This meeting is open
to the public. Persons may participate in
the meeting as time and space permit.

Comments: The public may file
written comments before or after the
meeting with the contact person
specified below.

Purpose: To review matters pertaining
to agricultural biotecknology research
and to develop advice for the Secretary
through the Assistant Secretary for
Science and Education with respect to
policies, programs, operations and
activities associated with the conduct of
agricultural biotechnolegy research. The
major item to be considered at this
meeting is the development of guidelines
for biotechnology research in
agriculture.

Contact Person: Dr. Alvin L. Young,
Executive Secretary, Agricultural
Biotechnology Research Advisory
Committee, U.S. Department of
Agriculture, Office of Agricultural
Biotechnology, Room 321-A,
Administration Building, 14th and
Independence Avenue SW.,
Washington, DC., 20250. Telephone (202)
447-9165.

Done at Washington, DC., this 14th day of
March 1990. ‘

Charles E. Hess,

Assistant Secretary, Science and Education.
[FR Doc. 90-6897 Filed 3-26-90; 8:45 am}
BILLING CODE 3410-22-M

Forest Service

Record of Decision Concerning Seven
Peaks Resort; Uinta National Forest;
Utah and Wasatch Counties, Utah

The Decision

It is my decision to adopt Allernative
3 of the Final Environmental Impact
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